
 
Presentation by the Hon. Minister of Justice in support of the three 

Bills entitled 
The Constitution (Amendment) (Caribbean Court of Justice) Act 2015, 

The Judicature (Appellate Jurisdiction)(Amendment) Act, 2015 and 
The Caribbean Court of Justice Act, 2015 

 

Mr. President, I rise to open the debate on the three monumental Bills that 

are before us, which are respectively shortly entitled The Constitution 

(Amendment) (Caribbean Court of Justice) Act 2015, The Judicature 

(Appellate Jurisdiction)(Amendment) Act, 2015 and The Caribbean Court of 

Justice Act, 2015. 

Access to Justice 

As I open the debate on the three Bills that are before us, I wish to stress 

that this is all about the rights of the Jamaican people. The rights of our 

people are protected by access to justice, which means access to our 

courts. For centuries, the vast majority of our people have been denied the 

right to appeal their cases to Jamaica’s final court, because our final court 

is a colonial institution which sits in London.  

That institution, known as the Judicial Committee of the Privy Council, for 

the most part only hears appeals from two categories of Jamaicans – firstly, 

there are convicted murderers who are facing the death penalty. The death 

penalty having been abolished in the UK 50 years ago, but remains on our 

law books. There are lawyers in London who are willing to argue Jamaican 

death penalty appeals for free. The other category is the wealthy individual 

or corporation in Jamaica, that can afford the enormous costs, amounting 
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to many tens of millions of dollars, that are required to take an appeal to the 

Privy Council. 

But for the vast majority of Jamaicans, if they lose their appeal in the 

Jamaican Court of Appeal, that is the end of their recourse to the law for 

protection of their rights, even though there may be may be a right to a 

further appeal to the final court in London.  It is this denial of access to 

justice for the Jamaican people that is the most pressing imperative that 

compels the passing of these three Bills. 

The Privy Council is fundamentally inaccessible to most Jamaicans. 

Litigants and their counsel need visas to travel there, which are not 

available as of right.  This was brought home sharply in the case of a 

Jamaican teacher who sought to appeal to the Privy Council after he lost 

his appeal in the Court of Appeal, but was denied a visa to visit London so 

that he could do so. He was only able to secure the required visa after the 

Leader of Government Business in the Senate, in his then capacity as 

Minister of Justice, successfully intervened with the UK authorities on the 

man’s behalf. 

The cost of appeals to the Privy Council is also a major deterrent that 

makes it inaccessible to the vast majority of Jamaicans. For argument’s 

sake, let consider the same teacher I mentioned just now. The £120.00 it 

would cost him to apply for a UK visa pales when compared to the other 

overheads.  Added to that, a flight from Jamaica to London costs about 

$150,000.  And then the costs of retaining UK lawyers to fight these 

appeals are prohibitive to him and most Jamaicans, and even where such 
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services are provided pro bono there are the costs of London hotels, meals 

and transportation which must be met. 

Indeed, even the court charges just to file an appeal are exorbitant.  In 

2013, no doubt in response to the UK Government’s needs to meet its 

fiscal challenges, the Privy Council implemented significantly higher filing 

fees on persons seeking to access the court. To give an example of the 

scale of the increase, prior to 2013 there was a flat fee of £370 (J$67,000) 

for filing a case, but the new filing fees range from £400 (J$72,000) to a 

whopping £5,000 (J$900,000) for a high value appeal (as most civil 

appeals are)!  So while the UK Government has said that it remains neutral 

on this matter and is leaving it up to the Jamaican people to decide whether 

or not to stay with the Privy Council, the exorbitant filing fees at the Privy 

Council are consistent with a message that says to ordinary Jamaicans – 

“you can’t afford the cost of accessing this court, so it’s time to move on.” 

In stark contrast, accessibility to Caribbean citizens is a key object of the 

Caribbean Court of Justice, so with the CCJ a filing fee of US$60 (J$7,200) 

is payable on filing an appeal in the CCJ, regardless of the nature of the 

appeal or the amount claimed, and there is no fee charged on filing 

submissions generally. 

The CCJ has also invested in modern audiovisual technology, and its 

procedures encourage the use of ICT, so that matters before the court can 

often be dealt with without requiring litigants or their lawyers to travel.  

Audio-visual facilities have already been set up at the Supreme Court in 

Kingston to allow matters before the CCJ to be argued from right here, 
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saving litigants the costs of sending counsel to the headquarters of the 

CCJ.  

The CCJ is also designed as an itinerant court. It can (and does) travel to 

its member countries to dispose of cases on home soil. This was 

demonstrated by the sitting of that court in Jamaica in the Shanique Myrie 

case,  Indeed, that is how Shanique Myrie was able to access justice after 

her Treaty rights were violated by agents of the State on attempting to 

enter Barbados. 

The most telling and significant benefit of the CCJ over the Privy Council is 

its accessibility.  We must pass this legislation and give our people access 

to justice so that the protection of these rights afforded by law can be 

meaningful and not illusory. Time come. Justice for all our people, is our 

demand today. 

Independence, Sovereignty and National Identity 

Mr. President, there is also another pressing imperative in our midst today. 

We are maturing as an independent nation, taking decisions and 

implementing action to secure a brighter future for generations to come. 

But what about our sovereignty?  Isn’t it time to find the self-confidence to 

become truly independent of our former colonial master?   

One fundamental missing link is that we continue to have the Judicial 

Committee of Her Majesty’s Privy Council as the highest rung of our court 

system, even after 50 years of political independence.  All the African 

countries, the four countries of the Indian sub-continent, Canada, 

Australasia and even three of our Caribbean neighbours (including 
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conservative Barbados) have all affirmed their self-belief and repatriated 

their judicial sovereignty. What about us? 

The Judicial Committee of the Privy Council is a colonial institution. It was 

established by the Parliament of the United Kingdom during the days of 

slavery by virtue of the Judicial Committee Act of 1833.  Its existence 

therefore depends on the UK Government.  

As we assert our claim for reparations as part of a wider claim of all former 

British colonies to which large numbers of African persons were 

transported and forced to work for the rest of their lives as slaves to enrich 

their British slave-masters, as a proud, free and independent people how 

can we continue the colonial arrangement of having our most important 

legal questions still be decided for us by the UK Privy Council?  As 

Jamaicans bemoan what is regarded by many as the insensitivity of the UK 

Prime Minister towards the continuing painful legacy of slavery on our 

people, a legacy which is yet to be reconciled, how can we stomach having 

our judicial sovereignty in the hands of the British judges sitting in a 

slavery-era court?  We must have the self-belief and confidence to 

recognize that we have built a solid, laudable institution in the CCJ, and 

adhere to its jurisdiction as our final court. 

Furthermore, whatever the official UK Government position may be, the 

truth is that many of the UK judges who hear the Privy Council appeals are 

unhappy about Jamaica continuing to send cases there.  Over the past 

fifteen years, there have been calls from some of the UK judges who sit on 

the Privy Council, whose main responsibility is their local supreme court, for 

Caribbean countries to use the CCJ and free up their judicial time to deal 
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with cases from their home jurisdiction.  In 1999, Lord Nicolas Browne-

Wilkinson, the then President of the Privy Council in a publication in “The 

Lawyer” made clear his view that appeals from Caribbean Courts to the 

Privy Council should be scrapped.  Then in October, 2003 Lord Hoffman, 

addressing the Trinidad & Tobago Law Association Port of Spain, noted 

that “A court of your own is necessary if you are going to have the full 

benefit of what a final court can do to transform society in partnership with 

the other two branches of government.”  And in 2009, Lord Nicholas 

Phillips, the President of the Supreme Court of the United Kingdom, 

publicly lamented the disproportionate amount of time spent by senior 

justices of the Supreme Court on matters emanating from countries outside 

of the United Kingdom. He expressed the view that in an ideal world 

Caribbean Commonwealth nations would establish a final court of appeal of 

their own.  

Mr. President, it is frankly degrading for Jamaica to continue sending our 

appeals to the UK, when it is clear that our presence there is not welcomed 

by the very judges who are deciding those appeals.  It is embarrassing for 

us to be forcing ourselves on them.  It is time to take the hint. 

I am hopeful that, 53 years after our national independence, we can 

achieve political consensus between the Government and Opposition to 

fulfill this important aspect of achieving independence. We regard our 

present systemic arrangements, in place since the 1830’s, as constituting 

important unfinished business that derogates from Jamaica’s otherwise 

proud credentials as an independent nation, and as an affront to the 

fundamental democratic objective of securing access to justice for our 

people.   
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Time come, we say. Justice for all our people. 

A Final Court Matters 

Mr. President, the question arises, does Jamaica need a final court?  

The answer to that question is that a final court is necessary because of the 

unique role that it plays in our democratic system of government.  In our 

system of government, the judiciary is one of the three branches of the 

State. When it comes to interpreting and applying the laws of the land, the 

judicial branch has primacy over the other two branches, which are of 

course the executive and the legislature.  Unlike courts at other levels of 

the system, a final court is not bound by its own decisions. This allows 

legislation made by Parliament, and, most importantly, the Constitution, to 

be interpreted and applied in a manner that is in keeping with the mores 

and values of the contemporary age, and enables the common law, which 

is based on precedent, to develop and move with the times. 

The interpretation which a final court of appeal gives to a Constitution often 

has far-reaching effects on the people of a country, and can change lives 

for better or worse.  Important decisions on how to reconcile an individual’s 

or group’s rights with the rights of other people and the practical needs of 

government, are the regular business of a court of final appeal in a 

democracy.  This is why this legislation concerning Jamaica’s final court is 

so fundamental to our national identity and system of government as an 

independent country. 
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The Structural and Jurisprudential Quality of the CCJ 

Mr. President, apart from the obvious advantage of greater access to 

justice, what else can we state with confidence about the CCJ? 

The CCJ has been established with great care to ensure the highest level 

of judicial independence and integrity. The Regional Judicial Services 

Commission is fully shielded from political interference, and has appointed 

eminent jurists of the highest standard, both from within the Region and 

outside, to the bench of the court. 

As regards the jurisprudence of the Court, the CCJ has an excellent record 

so far.  Barbados, Guyana and Belize, and indeed Caricom as a whole on 

matters arising under the Treaty of Chaguaramas, are all benefitting from 

the quality of its jurisprudence, and the ready access which it affords 

Caribbean citizens.  For example, Guyana’s land law, which is unusual and 

complex because of its mixed Roman Dutch and English law origins, has 

been clarified and put onto a coherent footing in a series of appeals to the 

CCJ. 

Furthermore, the CCJ has built an excellent jurisprudential record over the 

first decade of its existence. Dr. Lloyd Barnett, arguably Jamaica’s most 

eminent constitutional scholar, made this point eloquently in a paper 

delivered at a conference this year, when he said: 

“I have been obliged to make a careful study of the CCJ judgments, 

particularly in the appellate jurisdiction. In my view they are thorough 

and analytically sound, socially relevant without being insular, learned 

without being pedantic, progressive while being appreciative of 
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precedent, culturally sensitive while appreciative of Commonwealth and 

international learning.” 

So while we admire and respect the eminent Judges of the UK Supreme 

Court who de facto also comprise the Privy Council, we say without 

hesitation that the Judges of the CCJ are at least as erudite and, are better 

suited to our needs and aspirations as a people.  

Financial Considerations 

Mr. President, there are also strong financial reasons to support the 

passing of these Bills. 

The CCJ is already fully funded. Loans were borrowed at the outset and 

paid into a professionally-managed Trust Fund, which supports the CCJ’s 

capital expenditures and operating costs.  Jamaica has already repaid its 

share of those loans, so the CCJ has already been fully paid for.  Since the 

costs of the CCJ are covered by the income and gains generated by the 

fully-endowed Trust Fund, the CCJ is not a charge on the national budgets 

of the countries which use the court.  This well-designed financial structure 

ensures that the CCJ is protected by the highest level of independence 

from political or other interference. 

In terms of fiscal transparency, the CCJ Trust Fund publishes annual 

audited financial reports each year, and is current with its annual financial 

reporting.   

The investment management, administrative and operating expenses of the 

CCJ Trust Fund have been kept at an average expenditure ratio of one per 

cent (1.00%) of the average portfolio balance over the full nine calendar 
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years since its inception, which is within the lower end of the accepted 

range for international endowment funds.  The Trust Fund has enjoyed a 

cumulative annualized rate of return of 5% per annum over the 9 years 

since its inception in 2006, including after absorbing the very difficult year 

of 2008 when international capital markets went through very challenging 

times. 

From a governance perspective, the Board of Trustees has established 

both an Audit Committee and a Finance and Investment Committee. 

The retention of the Privy Council as our final court has a substantially 

negative impact on the Ministry of Justice’s resources, as we have to bear 

the very high cost of the prosecution’s representation at criminal appeals in 

London, and this depletes the already inadequate budgetary funds 

available to improve Jamaica’s justice system.  This amounts to tens of 

millions of dollars every year, which could be better deployed in 

strengthening the local court system. 

A Jamaican Final Court? 

The Opposition has said many different things about this most important 

matter over the years.  Their latest position appears to be that Jamaica 

should set up a final court of its own.  

But our court system is already substantially under-funded, and the fiscal 

challenges that underlie this reality are not going away for many years to 

come. It would be misguided and, frankly, shambolic to try to set up a new 

home-grown organ as our highest court, with no substantial incremental 

budgetary support available to do so. 
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The CCJ Trust Fund disburses approximately US$5.5 million annually to 

cover the operating expenses of the CCJ. This amounts to J$660 million.  

This expenditure is funded from the investment profits and gains of the CCJ 

Trust Fund.  In contrast, the 2015/16 budget for the Jamaican Court of 

Appeal is J$246 million. 

The reality of Jamaica’s fiscal situation is that Jamaica is not able to 

finance the establishment of an acceptable domestic final court for many 

years to come. Such a final court, in order to ensure its independence, 

would need to be endowed upfront with a capital sum similar to the US$100 

million that was borrowed by Caricom Governments and paid into the CCJ 

Trust Fund.  The Jamaican people will not trust, and investors, whether 

local or international, will not accept, a final court that is beset with the 

same funding constraints and related problems that are besetting the local 

court system.  

But whereas Jamaica only had to bear US$26 million of the borrowing of 

US$100 million to establish the CCJ Trust Fund, if we were going to set up 

a new Jamaican final court with similar standard of jurisprudential quality 

and independence, we would have to finance the full US$100 million to do 

that on our own.  This is a pipe dream that simply cannot happen in an era 

when we are making the required fiscal sacrifices to bring our bloated 

public debt down to sustainable levels. 

So while the Government of Jamaica is not averse in principle to Jamaica 

one day having its own final court, any such court would need to be no less 

well endowed from a financial perspective, and have no lesser guarantees 

of independence from political interference, than the CCJ.  It will take many 
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years before any local final court can be established that would pass that 

acid test.  In the meantime, we have paid for the CCJ. It is a gem, providing 

justice of the highest quality to the citizens of Barbados, Guyana, Belize 

and Dominica. We all agree, I believe, that we must leave the Privy Council 

without further delay, so let us move to the CCJ right way, with an 

understanding that the door remains open in the future for Jamaica to 

establish our own final court when we have built an economy that can 

support it financially. 

Mr. President, a variant on their latest position was thrown out by one of the 

members of the Lower House during the debate on these Bills, that appeals 

to the Privy Council should be abolished now, and an arrangement should 

be put in place whereby appeals from decisions of the Jamaican Court of 

Appeal should be heard by those judges of the Court of Appeal who did not 

sit on the panel of that court which made the decision that is being 

appealed.  He reiterated this suggestion at a forum at the UWI Mona 

Campus last week. 

This bizarre proposal is, quite frankly, unwise and unworkable.  Any 

replacement of the Privy Council must be by a court that has sufficient 

structural independence and financial resources to command the 

confidence of the public, including local and international investors. A 

system where the judges comprising the intermediate tier, the Court of 

Appeal, also act as a third tier and hear appeals from their very own peers 

who are at the same level of the court system, has not been adopted by 

other countries around the world with which Jamaica shares common 

traditions, and would justifiably be regarded with great suspicion.  
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Furthermore, as a practical matter, our Court of Appeal is already 

struggling to handle its heavy work load, and could not take on the 

additional burden of hearing appeals from its own decisions.  

The need for a third tier in our court system is borne out by the statistics, 

which reveal that between 30-40% of appeals from the Jamaican Court of 

Appeal to the UK Privy Council result in the Court of Appeal’s decision 

being overturned. The ratio is similar to appeals from the UK Court of 

Appeal to the UK Supreme Court.  

I am therefore a believer in the three-tier court system. It is the norm across 

the Commonwealth. What we need is a final court that is accessible to our 

people, that is financially well-resourced, that is structurally independent 

from political and other interference, and that is in keeping with our shared 

identity as persons coming out of a common history of slavery and 

colonialism and striving to build a prosperous and just society.  The CCJ 

meets all of these criteria. Carpe Diem. Time come, we say. Justice for all 

our people, we demand. 

No Referendum 

Mr. President, one issue in the public domain is whether there should be a 

referendum on this issue. We believe a referendum would be a huge 

mistake.  

The Privy Council has no security of tenure under our law, as it is not 

protected by entrenchment in our Constitution and could be abolished by a 

Bill supported by a simple majority in both Houses of Parliament. This 

13 
 



striking fact is no doubt because it was always understood that 

independent Jamaica would not stay with that colonial vestige forever. 

In contrast, the Bills now before us will entrench the court in the constitution 

in a manner that is consistent with the principles enunciated by Lord 

Bingham giving the opinion of the Privy Council in the Syringa Marshall 

Burnett case, and the CCJ will have the same protection in our constitution 

as the Supreme Court and the Court of Appeal.  Adopting the approach 

derived from the Privy Council itself in the Syringa Marshall Burnett case, 

these Bills seek to entrench the Caribbean Court of Justice in our 

Constitution in the same manner as the Supreme Court and the Court of 

Appeal, requiring not less than two-thirds majority support in both Houses 

of Parliament. 

However, the Constitution does not require or contemplate that these 

changes be put to a referendum, once these Bills are passed by the 

required two-thirds majorities in both Houses of Parliament. It would 

therefore be inconsistent with the scheme of the Constitution to subject the 

Bills to a referendum, if these Bills are passed by the required two-thirds 

majorities in both Houses of Parliament.  Indeed, once these Bills are 

passed by the required two-thirds majorities, any referendum thereafter 

would have no legal status as it would not be in accordance with the 

provisions of our Constitution.   

There is very good reason for this. A referendum is fundamentally a 

political process.  Political parties inevitably seek to use them for political 

advantage.  It is highly undesirable to subject a decision concerning the 

highest level of our judiciary, a most critical and sensitive institution that is 
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always to be shielded from the vagaries of politics, to the excesses of 

political rhetoric on campaign platforms.  Some 41 countries formerly in the 

British Empire have moved away from the Privy Council, including Canada, 

Australia, New Zealand, India, South Africa, Barbados, Guyana and Belize.  

None of them has put the issue to a referendum. Only one country has 

done so (St. Vincent), and this was because its Constitution expressly 

required it, and the experience of that referendum supports our worst fears. 

It became highly politicized, polluted by all sorts of extraneous issues, and 

as an indication of the will of the people on the issue at hand it therefore 

served no useful purpose. 

A referendum is a very expensive process, costing the country hundreds of 

millions of dollars (in 2014 one member of the Electoral Commission of 

Jamaica estimated the cost at $500 million).  To spend this money on a 

process not required by our Constitution and which the experience of other 

countries shows to be unnecessary and potentially damaging, really makes 

little sense. 

Consensus amidst the growing tide 

Mr. President, I wish to use this opportunity to make the call for political 

consensus between the Government and Opposition in fulfilling this most 

critical element of our national independence.  There is a growing tide of 

support across the country for the CCJ, and the greater access to justice 

that it will guarantee to the Jamaican people.  It indicates a heightened 

consciousness that has changed the mood of the people on this issue. 

Only this week, the major associations representing the country’s legal 

profession and significant civil society groups, issued a public call for these 
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Bills to be supported in the Senate. The organisations making the call 

include: 

• The Jamaican Bar Association 

• The Organisation of Commonwealth Caribbean Bar Associations 

• The Cornwall Bar Association 

• The Law Faculty of the University of Technology   

• Lawyers Christian Fellowship  

• The Jamaica Civil Service Association 

• National Integrity Action 

• The University and Allied Workers Union 

They have said that they feel that “it is important at this juncture of our 

national development to raise our collective influence and voices to support 

the process by which the CCJ will become Jamaica’s final appellate court. 

Our respective entities have had various consultations either within the 

respective membership of each entity, successive Jamaican governments 

and other organisations in Jamaica or regionally as regards the CCJ.” 

The growing support for the CCJ, outside of the political arena, is indeed 

heartening. I wish to commend these patriotic Jamaicans for coming off the 

fence at this historic moment for our country, and speaking out in support of 

the rights of our people to have greater access to justice. 

A very significant voice of support of this tide was also added last week by 

none other than Dr. Lloyd Barnett.  In his letter published by the Gleaner, 

Dr. Barnett asks the salient questions: 
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“Can anyone responsibly support and vote to retain the maintenance of the 

current system when the average Jamaican is unable to gain access to the 

highest court in the system? Can a conscientious Jamaican in 2015 vote 

against the "reparation" of our self-esteem, sense of independence and 

detachment from imperial institutionalism?” 

Clause by Clause analysis 

Mr. President, I will now deal with the provisions of the three Bills in greater 

detail. 

[Clause by clause analysis] 

Conclusion 

Mr. President, the stars are aligned for change. These Bills passed with the 

required two-thirds majority in the Lower House. The Court of Appeal’s 

recent admonition that Senators are required to exercise independent 

judgement, and not blindly follow party political dictats, is fresh in the minds 

and consciousness of Jamaicans.  

I say today to the Opposition Senators, who have generally supported good 

legislation brought to the Senate, in keeping with the obligations that they 

have assumed in their oaths as Senators, that they should not etch their 

names forever on the wrong side of history. In a recent case valiantly 

brought by one of the Opposition Senators here in this Chamber arising out 

of the Opposition Leader’s use of pre-signed resignation letters to remove 

two of those now among us, the Court of Appeal has reiterated the 

constitutional requirement for Senators to exercise independent judgement 

on matters that come before them. This is, a fortiori, true when it comes to 
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a matter as far-reaching as our nation’s final court. There can be no 

escaping it - the Senators must dig deep and do the right thing, and thereby 

ensure that, on this fundamental matter, these Bills pass with bipartisan 

support. 

Time come, we say. Justice for all our people, we demand.   

Mr. President, at present, one senses in our Jamaican people a heightened 

consciousness of the need to assert self pride and dignity; to look beyond 

the usual narrow self interests and to focus more on what is in the best 

interests of the country and future generations.   The three Bills before us 

present a unique opportunity to demonstrate this.  As members of this 

Honourable Senate we have the awesome responsibility of ensuring the 

passage of these historic Bills.  I call upon all my colleagues in this 

Honourable senate to support these three Bills in the name of justice for all 

our people. 
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